
CONTRACT AGREEMENT FOR CAPITAL EQUIPMENT PROCUREMENT

                            CONTRACT NO._____________            
This Contract Agreement is made by and between the Department of Finance and Administration, Office of Purchasing, Travel and Fleet Management (hereinafter referred to as the Department), an Agency of the State of Mississippi, and (Enter vendor name and address)(hereinafter referred to as CONTRACTOR).

WHEREAS, the CONTRACTOR has submitted to the Department a formal bid in response to an Invitation to Bid and Vehicle Specifications issued by the Department for the purchase of vehicles;

NOW, THEREFORE, in consideration of the mutual covenants herein set forth, the Department and the CONTRACTOR hereby agree as follows:

Section 1.  Purpose of Contract Agreement.  The purpose of this Contract Agreement is to provide for the purchase of vehicles as defined in Section 2 below and to state the terms, conditions, and mutual undertakings of the parties as to the manner in which the purchase will be undertaken and completed.

Section 2.  Scope of Work.  The CONTRACTOR shall provide 7 and/or 15 Passenger Van.  The vehicles will meet the Vehicle Specifications herewith incorporated by reference in accordance with Bid 070-21 and attached as Appendix A, at the unit prices.  The procurement of the vehicles will be in accordance with the terms and conditions of this Contract.

Section 3.  Period of Performance.  (A)  The CONTRACTOR shall deliver all vehicles as set forth in Section 2.4 of the Specifications and as per delivery terms set forth in contractors bid.  The CONTRACTOR shall provide written notice of vehicle delivery to the purchasing entity within five (5) working days of receiving the vehicles.  The Scope of Work of the Contract Agreement will be completed upon successful delivery, satisfactory inspection, and acceptance by the purchasing entity, correction of any defects, and payment by the purchasing entity of the invoice submitted by the CONTRACTOR.  This does not relieve the CONTRACTOR of any vehicle warranty obligations called for in the Vehicle Specifications (Appendix A).  The accepted unit prices will remain unchanged for the duration of the Contract.  Any revisions are subject to the provisions of Section 6 of this Contract.

(B)  In the event of the CONTRACTOR'S non-compliance with the delivery provisions of this contract and/or the approved specifications, the Department shall impose such contract sanctions as it may determine appropriate, including but not limited to:

(1)
Cancellation, termination or suspension of the contract agreement, in part or in whole;

(2)
Withdrawal and/or cancellation of all purchase orders;

(3)
Refusal to accept delivery of vehicles; or

(4)
Prohibiting the CONTRACTOR, his representatives or any company for which he is an officer, employee, partner or owner from participating in the Department's solicitation for vehicle for a period of at least twelve (12) months.

 
Section 4.  Procurement Funding.  (A) Funds to cover the Federal share of the vehicles' cost may be provided through an appropriation authorized by the Federal Transportation Act of 1964, as amended, and it shall be the responsibility of the Department to

obtain these funds.  Inability of the Buying Entity to obtain funds may result, upon notification by the Department to the CONTRACTOR, in termination of the contract.

(B)  The maximum amount of funds payable to the CONTRACTOR for the equipment described in Section 2 (Scope of Work) shall be listed below:
Description of vehicle, price and available options.

(C)
Payment of Cost.  Buying Entity personnel will inspect all vehicles within five working days of notification that a vehicle is on the ground at the dealer(s location.  This inspection will include only the mechanical and physical parts of the vehicle.  Any problems found will be corrected by the dealer.  After the vehicle has been found to meet specifications and has no problems, an invoice will be accepted.  The invoice will be processed for payment in the next payment cycle.

It will be the dealer(s responsibility to insure the vehicle until it is delivered to the final recipient.  The lettering will be applied to the vehicle according to Buying Entity specifications.  The vehicle will only be delivered to the final recipient with the approval and assistance of Buying Entity personnel.

(D)
Payment Records.  The CONTRACTOR shall maintain all records relating to the purchase for three (3) years from the date of payment by the Buying Entity to the CONTRACTOR.

Section 5.  Subcontracts Under This Contract Agreement. Unless otherwise authorized in writing by the Department, the CONTRACTOR shall not assign any portion of the work to be performed under this contract agreement, or execute any subcontract, amendment or change order thereto, or obligate itself in any manner with any third party with respect to its rights and responsibilities under this Contract Agreement without the prior written concurrence of the Department.

Section 6.  Contract Changes.  Any proposed changes in this Contract Agreement shall require a written supplemental agreement, signed by both parties to the contract agreement.

Section 7.  Compliance with Applicable Laws.  The CONTRACTOR shall, in providing these services, comply with all Federal and State Laws, licensing standards, and other regulations applicable to the provision of these services, including but not limited to the Americans with Disabilities Act, Bus Testing, Pre-award Audit regulations and Federal Motor Vehicle Safety Standards.

Section 8.  Governing Laws.  This agreement shall be construed and governed in accordance with the laws of the State of Mississippi and any local governments or political subdivisions that may affect the performances under this agreement.

Section 9.  Responsibility for Claims and Liabilities.  (A) The CONTRACTOR shall be responsible for and save the Department harmless from any litigation, civil or criminal actions, or claims or damages of any character, brought for or on account of any injuries or damages, received or sustained by any person or persons or property due to the activities of the CONTRACTOR, subcontractors, agents or employees, in connection with their services under this Contract Agreement, including claims or damages caused by vehicle malfunction during the warranty period.  

(B)  The Buying Entity(S maximum liability under this contract agreement shall not exceed the value of purchase orders issued via this contract.

(C)  The CONTRACTOR shall obtain and provide proof of general liability insurance.  The Department shall be listed as named insured.

Section 10.  Disputes.  Any dispute concerning a question of fact in connection with the Procurement shall be arbitrated by the  Director of the Department of Finance and Administration, Office of Purchasing, Travel and Fleet Management, in accordance with established procedures.  CONTRACTOR will be provided a copy of said procedure upon receipt by Department of Finance and Administration, Office of Purchasing, Travel and Fleet Management of a written request.

Section 11. Termination of Contract.
(A) Termination for Convenience of Department.

1.
The Department may terminate this contract for the convenience of the Department at any time by giving a written notice of termination to CONTRACTOR, specifying the effective date thereof.  Such written notice shall be submitted by the Department to CONTRACTOR at least thirty (30) days prior to  

the effective date of the termination.  As directed by the Department, CONTRACTOR shall forthwith (a) stop work under this contract; (b) place no further purchase orders or subcontracts; (c) cancel or terminate all current purchase orders or subcontracts; (d) proceed to settle all outstanding liabilities and claims arising out of termination of such purchase orders and subcontracts; (e) dispose of the Department's property in CONTRACTOR'S possession as directed by the Department; CONTRACTOR'S termination claim in the form and with the substantiation reasonably required by the Department.

2.
If the contract is terminated by the Department as provided herein, equipment shall, at the option of the Department, become the property of the Department.  Such finished or unfinished materials and equipment shall be delivered to the Department, at the option of the Department, by CONTRACTOR to the Department within forty-five (45) days of the date of the correspondence notifying CONTRACTOR of termination.

(B) Termination for Cause.

1.
If, for any cause, CONTRACTOR shall fail to fulfill in a 

timely and proper manner under this contract, or if CONTRACTOR shall violate any of the terms of this contract, or if the funding from the Federal or State grantor agency under which this contract is made is delayed or terminated, the Department shall thereupon have the right to terminate this contract by giving a written notice of termination to CONTRACTOR specifying the effective date thereof.  Such written notice shall be submitted by the Department to CONTRACTOR at least thirty (30) days prior to the effective date of the termination.  CONTRACTOR may appeal the termination of the contract to the Department by filing a written notice of such appeal to the Department within fifteen (15) days of the date of the notice of termination.  CONTRACTOR shall include in the notice of intent to appeal the termination, the basis of the appeal and a remedial action plan to remedy any violations cited by the Department in the notice of termination with specific actions and dates contained therein.  The acceptance by the Department of the CONTRACTOR's remedial action plan shall suspend the thirty (30) day termination notice.  The completion of the CONTRACTOR's remedial action plan shall dissolve the Department's thirty (30 day termination notice.  This provision shall not be applicable if the funding source used to support the functions of this contract is terminated.

2.
If CONTRACTOR is unable or unwilling to comply with any additional conditions as may be lawfully imposed by the United States of America, the State of Mississippi, or the Department under this contract, CONTRACTOR shall have the right to terminate this contract by giving written notice to the Department signifying the reason for noncompliance and signifying the effective date thereof.  Such written notice

shall be submitted by CONTRACTOR to the Department at least thirty (30) days prior to the effective date of the termination.  CONTRACTOR agrees to forfeit all materials, finished and unfinished prepared under the terms of this contract and equipment purchased under the terms of this contract to the Department within thirty (30) days of the effective date of the termination.

In the event of termination of this contract all property, data, supplies, and reports purchased or prepared by CONTRACTOR under this contract shall, at the option of the Department, become the property of the Department.  CONTRACTOR shall not be relieved of liability to the Department for damages sustained by the Department by virtue of any breach of the contract by CONTRACTOR. The Department may withhold any payment to CONTRACTOR until such time as the exact amount of damages due the Department from CONTRACTOR is agreed upon or otherwise determined.

Section 12.  Interest of Members of or Delegates to Congress.  No member of or delegate to the Congress of the United States shall be admitted to any share or part of this Contract Agreement or to any benefit arising there from.

Section 13. Prohibited Interest.  No member, officer, or employee of the Department or the State of Mississippi shall have any interest, direct or indirect, in this Contract Agreement or the proceeds there from.

Section 14.  Civil Rights.  During the performance of this Contract Agreement, the CONTRACTOR, for itself, its assignees, and successors in interest (hereinafter referred to as the CONTRACTOR), agrees as follows:

(A)
Compliance with Regulations:  The CONTRACTOR shall comply with Title VI of the Civil Rights Act of 1964, as amended 42 U.S.C. Section 2000(c) and Federal transit laws at 49 U.S.C., Section 5332, and the Regulations of the Department of Transportation relative to nondiscrimination in Federally-assisted programs of the Department of Transportation (Title 49, Code of Federal Regulations, Part 21 & 23 CFR 710.405 (b) hereinafter referred to as the Regulations), which are herein incorporated by reference and made a part of this contract.

(B)
Nondiscrimination:  The CONTRACTOR, with regard to the work performed by it during the contract shall not discriminate on the grounds of sex, race, color, religion, age, national origin or disability in the selection and retention of subcontractors, including procurement of materials and leases of equipment.  The CONTRACTOR shall not participate either directly or indirectly in the discrimination prohibited by Section 21.5 of the

Regulations, including employment practices when the contract covers a program set forth in Appendix B of the Regulations.

(C)
Solicitations for Subcontract, Including Procurement of Materials and Equipment:  In all solicitations, either by competitive bidding or negotiation made by the CONTRACTOR for work to be performed under a subcontract, including procurement of materials or leases of equipment, each potential subcontractor or supplier shall be notified by the CONTRACTOR of the CONTRACTOR's obligations under this Contract Agreement and the Regulations relative to nondiscrimination on the ground of race, color, national origin or sex.

(D)
Information and Reports:  The CONTRACTOR shall provide all information and reports required by the Regulations, or orders and instruction issued pursuant thereto, and shall permit access to its books, records, accounts, other sources of information, and its facilities as may be determined by the Department to be pertinent to ascertain compliance with such Regulations, orders and instructions.  Where any information required of a CONTRACTOR is in the exclusive possession of another who fails or refuses to furnish this information, the CONTRACTOR shall so certify to the Department, and shall set forth what efforts it has made to obtain the information.

(E)
Sanctions for Noncompliance:  In the event of the CONTRACTOR'S noncompliance with the nondiscrimination provisions of this Contract Agreement, the Department shall impose such contract sanctions as it may determine to be appropriate, including, but not limited to,

(1)
withholding the payments to the CONTRACTOR 



Contract Agreement until the CONTRACTOR complies, 



and/or

(2)
cancellation, termination, or suspension of the 


Contract Agreement, in whole or in part.

(F)
Incorporation of Provision:  The CONTRACTOR shall include the provisions of paragraph (A) through (G) of this section in every subcontract, including procurement of materials and leases of equipment, unless exempt by the Regulations, order, or instructions issued pursuant thereto.  The CONTRACTOR shall take such action with respect to any subcontract or procurement as the Department may direct as a means of enforcing such provisions including sanctions for noncompliance; however, in the event a CONTRACTOR becomes involved in, or is threatened with, litigation with a subcontractor or supplier as a result of such direction, the CONTRACTOR may request the Department to enter into such litigation to protect the interests of the Department.

(G)
Disadvantaged Business Enterprise.  Neither the CONTRACTOR, nor any sub-recipient or sub-contractor shall discriminate on the basis of race, color, national origin, or sex in the performance of this contract.  The CONTRACTOR shall carry out applicable requirements of 49 C.F.R. 26 in the award and administration of United States Department of Transportation assisted contracts.  Failure of the CONTRACTOR to carry out those requirements is a material breach of the contract which may result in the termination of this contract and/or such other remedies as the Department deems appropriate.

Section 15.  Equal Employment Opportunity.  In connection with the execution of this Contract Agreement, the CONTRACTOR shall not discriminate against any employee or applicant for employment because of race, religion, color, sex, or national origin.  The CONTRACTOR shall comply with Executive Order 11246 as amended by Executive Order 11375, and as supplemented by the U.S. Department of Labor regulations (41 CFR, Part 60) and shall take affirmative action to insure that applicants are employed, and that employees are treated during their employment without regard to their race, religion, color, sex or national origin.  Such actions shall include, but not limited to the following:  employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship.  CONTRACTOR further agrees to insert similar provisions in all subcontractors, except subcontracts for standard commercial supplies or raw materials.

Section 16.  Contract Work Hours and Safety Standards. No contractor or subcontractor contracting for any part of the contract work which may require or involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in any workweek in which he or she is employed on such work to work in excess of forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less than one and one-half times the basic rate of pay for all hours worked in excess of forty hours in such workweek.

Section 17.  Environmental Regulation.  The CONTRACTOR agrees to comply with all applicable standards, orders or requirements issued under Section 306 of the Clean Air Act (42 U.S.C. 1875(h), Section 508 of the Clean Water Act (33 U.S.C. 1368), Executive Order 11738, and Environmental

 

Protection Agency regulations (40 CFR Part 15).  All violations shall be reported to Department and to the U.S.E.P.A. Assistant Administrator for enforcement (EN-329).

Section 18.  Energy Efficiency.  The CONTRACTOR agrees to recognize mandatory standards and policies relating to energy efficiency which are contained in the State Energy Conservation Plan issued in compliance with the Energy Policy and Conservation Act (P.L. 94-165).

Section 19.  Audit and Inspection.  The CONTRACTOR shall permit and shall require third party CONTRACTORS to permit the Department, the Comptroller General of the United States, and the Secretary of the DOT or their authorized representatives to have access to any books, documents, papers, and records of the CONTRACTOR which are directly pertinent to the Contract Agreement for the purpose of making audit, examination, excerpts, and transcriptions.

Section 20.  Effective Date.  The effective date of this Contract Agreement shall be  (EFFECTIVE DATES ENTERED).  Any cost incurred prior to the effective date is ineligible unless specifically authorized by Department.

Section 21.  Purchase Order.  Purchase orders for (ENTER MODEL YEAR) model buses, as described in Section 4(b), may be issued at any time during the Period of Performance, as defined in Section 3.

Section 22.  Certification Regarding Lobbying.  The undersigned certifies to the best of his or her knowledge and belief, that:

(1)
No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person for influencing or attempting to influence an officer or employee of an agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment or modification of any Federal contract, grant loan, or cooperative agreement.

(2)
If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of



Congress, or an employee of a Member of congress in connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard Form-LLL.  "Disclosure Form to Report Lobbying,:  in accordance with its instructions as amended by (Government wide Guidance for New Restrictions on Lobbying,( 61 Fed. Reg. 1413( (1/19/96).

(3)
The undersigned shall require that the language of this certification be included in the award documents for all sub-awards at all tiers (including subcontracts, sub-grants, and contracts under grants, loans, and cooperative agreements) and that all sub-recipients shall certify and disclose accordingly.

(4)
The CONTRACTOR agrees to comply with and adhere to all applicable provisions of the Hatch Act.

This certification is a material representation of fact upon

which reliance was placed when this transaction was made or entered into.  Submission of this certification is a prerequisite for making or entering into this transaction imposed by section 1352, title 31, U.S. Code.  Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

Section 23.  Buy America.  The Contractor agrees to comply with 49 U.S.C. 5323(j) and all the requirements of Section 165(a) of the Act, as amended.

Section 24.  Certification Regarding Suspension and Debarment.  The undersigned certifies to the best of his or her knowledge and belief that its principals:

1.
Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from covered transactions by any Federal Department or agency;


2.
Have not within a three-year period preceding this proposal been convicted of or had a civil judgment rendered against them for Department of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State or local) transaction or contract under a public transaction; violation of Federal or State antitrust statues or Department of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, or receiving stolen property;

3.
Are not presently indicted for or otherwise criminally or 

civilly charged by a governmental entity (Federal, State,

or local) with Department of any of the offenses enumerated in paragraph (2) of this certification; and

4.
Have not within a three-year period preceding this application/proposal had one or more public transactions (Federal, State or local) terminated for cause or default.

Section 25. Cargo Preference-Use of United States-Flag Vessels-  The contractor agrees: a. to use privately owned United States-Flag commercial vessels to ship at least 50 percent of the gross tonnage (computed separately for dry bulk carriers, dry cargo liners, and tankers) involved, whenever shipping any equipment, material, or commodities pursuant to the underlying contract to the extent such vessels are available at a fair and reasonable rates for United States-Flag commercial vessels; b. to furnish within 20 working days following the date of loading for shipments originating within the United States or within 30 working days following the date of leading for shipments originating outside the United States, a legible copy of a rated, (on-board( commercial ocean bill-of-lading in English to the Division of National Cargo, Office of Market Development, Maritime Administration, Washington, DC 20590 and to the FTA recipient (through the contractor in the case of a subcontractor(s bill-of-lading.) c. to include these requirements in all subcontracts issued pursuant to this contract when the subcontract may involve the transport of equipment, material, or commodities by ocean vessel. 

Section 26. No Obligation by the Federal Government.

LISTNUM 1 \l 1
The Purchaser and Contractor acknowledge and agree that, notwithstanding any concurrence by the Federal Government in or approval of the solicitation or award of the underlying contract, absent the express written consent by the Federal Government, the Federal Government is not a party to this contract and shall not be subject to any obligations or liabilities to the Purchaser, Contractor, or any other party (whether or not a party to that contract) pertaining to any matter resulting from the underlying contract.

LISTNUM 1 \l 1
The Contractor agrees to include the above clauses in each subcontract financed in whole or in part with Federal assistance provided by FTA.  It is further agreed that the clauses shall not be modified, except to identify the subcontractor who will be subject to its provisions.

Section 27. Incorporation of Federal Transit Administration (FTA) Terms- The preceding provisions include, in part, certain Standard Terms and Conditions required by DOT, whether or not expressly set forth in the preceding contract provisions.  All contractual provisions required by DOT, as set forth in FTA Circular 4220.1D, dated April 15, 1996, are hereby incorporated by reference.  

Anything to the contrary herein notwithstanding, all FTA mandated 

terms shall be deemed to control in the event of a conflict with other provisions contained in this Agreement.  The Contractor shall not perform any act, fail to perform any act, or refuse to comply with any Mississippi Department of Transportation requests which would cause the Mississippi Department of Transportation to be in violation of the FTA terms and conditions.  The following certifications are incorporated herein.

Section 28. Entire Agreement.
This contract constitutes the sole and entire Agreement between the Department and the CONTRACTOR with respect to the project hereof and supersedes any and all prior agreements, discussions and negotiations between the Department and the CONTRACTOR.

IN WITNESS WHEREOF, this Contract Agreement has been executed by the Department, an Agency of the State of Mississippi, and by the CONTRACTOR.

(ENTER CONTRACTOR NAME)
________________________________             ____________________                                              
   Date


________________________________                            
Attest

DEPARTMENT OF FINANCE AND ADMINISTRATION

OFFICE OF PURCHASING, TRAVEL AND FLEET MANAGEMENT
____________________________                 ____________________                                                            

Lance Fulcher 
     






   Date

Director

________________________________                            
Attest


